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F E A T U R E

A PRISONER DILEMMA

What happens after we transfer detainees?
by Darcy Knoll

U

nlike the detainees themselves, the issue just
doesn’t seem to disappear.
The discussion first gained political
leverage in 2002 when the Globe and Mail
published a front-page photo depicting soldiers escorting
prisoners out of a military transport
plane in Kandahar. When asked
about whether Canada had taken
any detainees, then prime minister
Jean Chrétien said that Canadian
Forces had not captured any yet and
so the talk about their treatment
was “hypothetical.”
However, the prime minister
was forced to reverse himself the
next day when he confirmed the
soldiers in the photo were actually members of the secretive
Joint Task Force Two.
The story has come and gone since then, however the
debate has basically remained the same over the question of
what to do with detainees in Afghanistan.
Until late 2005, the policy of the Liberal government
was to transfer detainees to U.S. custody. This practice raised
the ire of numerous human rights organizations that were
upset with the American government’s assertions that these
detainees did not fall under the realm of international law.
Concern also arose over growing allegations of torture at
Guantanamo Bay and other U.S.-run prisons worldwide.
“Over the years of this being Canada’s practice we
pressed Canada to do something else. [We said the government should] abandon this practice unless and until the U.S.
cleans up its act and brings its policies and practices into
line with international standards,” says Alex Neve, secretary
general of Amnesty International Canada, English branch.

Eventually, the Canadian government announced it was
ready to change its detainee transfer policy. On December
18, 2005 the Afghan defence minister and Canadian Chief
of Defence Staff Gen. Rick Hillier signed an agreement
over the transfer of detainees from Canada to Afghanistan.
The document noted the two sides
Until late would “treat detainees in accordance
with the standards set out in the
2005, the Third Geneva Convention” and the
policy was International Committee of the Red
to transfer Cross (ICRC) would have a right
to visit prisoners. It also stated that
detainees the two countries would recognize
to U.S. the role of the Afghan Independent
custody. Human Rights Commission
(AIHRC) regarding the treatment
of detainees. It was also noted that detainees transferred to
the Afghans would not be subjected to the death penalty.
Notwithstanding the investigations into the three
detainees allegedly abused by Canadian soldiers in 2006,
the discussion on the treatment of prisoners is not about the
soldiers themselves. Regardless of the spin coming from Ottawa, the main issue is what happens once the detainees leave
Canadian captivity and enter the hands of the Afghan forces.
According to Dr. Michael Byers, a professor on international
law at the University of British Columbia, this agreement
could ultimately lead to charges against Canadian soldiers.
“My biggest concern is that they don’t protect the international legal obligations of Canada’s soldiers and therefore
open them up to the risk of prosecutions for war crimes,”
he says. “The agreement that was signed by Gen. Hillier was
a grave disservice to his troops, particularly because he had
examples of much better agreements readily available to him
in the British, Dutch and Danish agreements.”
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According to the third article of the International
was hung by his feet for 10 hours, beaten, and subjected to
Convention Against Torture, which Canada has signed, it
electric shocks. He was later released.
is illegal for a country to extradite a person to another state
Because of such accounts, human rights organizations
where there is a belief that the individual may be tortured.
such as Amnesty International were not impressed with the
Under this law, Byers says, Canadian troops could end up in
new arrangement for detainees. In a sense, some critics argue
court because they are handing detainees over to a country
Canada has gone from a bad deal to one that is even worse.
with a known record of torture with very little monitoring
Neve says he believes the initial idea behind transferring
efforts to keep prisoners safe.
detainees to Afghanistan was to be a gesture to recognize
“It’s a war crime to be complacent in torture,” he says.
the country’s sovereignty and new responsibility. “Now we
“If a Canadian soldier was transferring a prisoner or detainee
clearly don’t disagree with that piece of it,” he says, “but that
into the custody of Afghan officials [and had] reason to
doesn’t mean the human rights concerns give way and, if
believe that they would be at risk of torture either at the
anything, they had only deepened or changed.”
hands of the Afghans or some third party to which they
To prevent atrocities against detainees, the Canadian
might be onward transferred, then that Canadian soldier
government has pointed to the monitoring efforts of both
would be engaged in complicity of torture and open to
the International Red Cross and the AIHRC. For more than
prosecution in the national courts of any country and also in
a century the ICRC has played a major role in monitoring
the International Criminal Court in The Hague.”
detainees and this is the capacity the Canadian government
Despite whatever advancements may be occurring in
has said it will continue to take in Afghanistan.
Afghanistan, torture is still prevalent in its prisons. Although
“The process is that if Canadian soldiers capture
it is against Afghan law, accordinsurgents or terrorists they hand
The Globe and Mail photo that them over to the Afghan authorities
ing to a report published by the
started it all...
U.S. State Department on March
and then the International Red
th
6 on the state of human rights
Cross or Red Crescent supervise the
in Afghanistan, “human rights
detainees,” Defence Minister Gordon
organizations reported that local
O’Connor told the House of Comauthorities in Herat, Helmand,
mons on April 11, 2006. “If there is
Badakhshan, and other locations
any problem, the Red Cross or Red
continued to routinely torture
Crescent would inform us and then
and abuse detainees. Torture and
we would become involved.”
abuse consisted of pulling out
These words were echoed by the
fingernails and toenails, burning with hot oil, beatings, sexual
defence minister’s parliamentary secretary, Russ Hiebert, on
humiliation, and sodomy.” It was also noted that conditions
May 10, 2006 and then repeated again by O’Connor on May
inside the walls of Afghan jails remain “decrepit, severely
31st.
overcrowded, and unsanitary.”
Unfortunately, this was not entirely the case. In a move
The report went on to say that “Prison guards routinely
that Neve says is very unusual, the Red Cross went public
denied visitors, food, and outside exercise as a means of
to correct the defence minister. Traditionally, although this
discipline and to ensure good behavior. The AIHRC continorganization has worked to monitor detainees, their ability
ued to report that inadequate food, water, poor sanitation
to do so rested on their efforts to act in a confidential way by
facilities, insufficient blankets, and infectious diseases were
documenting what they saw and raising their concerns only
common conditions in the country’s prisons. Infirmaries,
with the detaining government.
where they existed, were under-equipped and the supply of
“[The] ICRC believes that the best way it can prevent or
quality medicine was insufficient. Contagious and mentally ill
halt torture and ensure decent conditions of detention is by
prisoners were rarely separated from other prisoners.”
getting repeated and unrestricted access to prisoners, talking
Another factor that should be considered is that
to them about their problems, and urging the detaining
detainees have not been proven guilty in a court of law and
authorities to make any improvements that may be necessary.
in Afghanistan suspicions have led to torture. According to
The price of this is a policy of confidentiality, taking up the
one example cited in the U.S. State Department report, a
problems only with the people directly concerned,” states the
poor Afghan named Jalaludin, who lived near the scene of an
organization’s Web site.
explosion, was arrested for having ordered the blast. The man
Although officials such as Vincent Rigby, the DND
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assistant deputy minister of policy, have told the Commons
defence committee that “We’ve had absolutely no information passed to us directly by the ICRC … as to mistreatment
of detainees passed on to Afghan authorities by Canadian
Forces,” the ICRC makes sure to note that silence does not
mean all is well.
So after an apology to the House from the defence
minister and calls for his resignation, the government has
turned its focus to the Afghanistan Independent Human
Rights Commission. On February 20, 2007 Canadian
Commander Brig.-Gen. Tim Grant signed an agreement
with Abdul Quadar Noorzai, the Kandahar regional program
manager for the AIHRC. The letter sought to clarify the role
of the AIHRC over the monitoring of Afghan detainees.
According to the document, “The AIHRC undertakes
to provide immediate notice to Joint Task Force Afghanistan
or the Canadian Embassy should it learn that a detainee
transferred by the Canadian Forces to Afghan authorities has
been mistreated.”
In the political debate over detainees, the government
has now heralded this agreement as proof they are safeguarding prisoners.
“We would send the wrong signal if we said, like the
Liberal Party, that we do not stand behind our troops. We
will stand behind our troops. We will ensure that they have in
place what they need to protect themselves and ensure that
they are protecting Afghan detainees under the Geneva Convention,” Government House Leader Peter Van Loan told
the House on March 22, 2007. “That is why we are pleased
that under this government an agreement was negotiated
with the Afghan independent human rights commissioner in
order to allow access to detainees and to report back on that
to the Canadian government if there is any evidence of any
mistreatment.”
However, troubles lie with this body as well. The
AIHRC was founded in June 2002 in order to monitor
human rights in the country, investigate violations, and

ABOVE LEFT: Gordon O’Connor, accompanied by the Chief of Defence
Staff Gen. Rick Hiller, ended his most recent tour of Afghanistan by
answering questions at the Kandahar Airfield. The minister of National
Defence made the surprise visit to learn more about the treatment of
Afghan detainees after coming under fire in Parliament and admitting he
was misinformed. (SGT. CRAIG FIANDER, COMBAT CAMERA)
ABOVE: The conditions inside the walls of Afghan jails have been
described as “decrepit, severely overcrowded, and unsanitary,” and that
inadequate food, water, poor sanitation facilities, insufficient blankets, and
infectious diseases were common as was the use of torture.

develop new institutions to promote these values. The
Afghan government as well as international donor states and
the UN fund the organization.
When asked about the AIHRC, Neve describes it as
“important,” but he also uses the words “small,” “fledgling,”
and “under-resourced.” In an interview with the Globe and
Mail on March 14th, Abdul Quadar Noorzai, the man who
signed the recent agreement with Canada, said monitoring
prisoners was a difficult task being done with limited resources. He noted they had only eight staff to monitor jails in four
southern provinces. He added that the province of Uruzgan,
north of Kandahar, was considered too dangerous to visit.
“It is very difficult now,” he told the Canadian Press.
“Last week, we sent out our team to Zabul province. When
they go there they could not take [pictures], they could not
see things.”
Although the AIHRC has said the overall human rights
situation in Afghanistan is improving, the organization’s
2006 annual report says the country still has a lot of work to
do. In particular, the report noted that “torture on detained
or imprisoned persons was still occurring throughout the past
year, although cases of torture have declined.”
The issue of how to deal with detainees is not unique to
the Canadian Forces, and human rights advocates say Canada
should look to our allies for guidance.
“The solution to the whole problem is relatively easy,”
says Byers. “In fact it wouldn’t take more than about 10 or
15 minutes of legal drafting to come up with a solution and
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it’s a solution to which the Afghans have already agreed with
regards to some of our allies.”
The British agreement reads fairly similar to that of
Canada’s treaty, however it includes a few additional measures. First, the document states the “Afghan authorities will
be responsible for keeping an accurate account of all persons
transferred to them by the UK AF, including but not limited
to: a record of any seized property, the detainee’s physical
condition following initial detention, record of transfer to
an alternative holding facility, and record of any prosecution
status.” The agreement also notes that such “records should
be available upon request.”
The agreement also says the UK should be informed
both before the Afghan government starts criminal proceedings against these individuals and also prior to their release.
Finally, the document states the “Afghan authorities
will ensure that any detainee transferred to them by the UK
AF will not be transferred to the authority of another state”
without written agreement from British officials.
The Dutch agreement also contains measures similar to
the British. As well, it notes that Dutch officials “will have
full access to any persons transferred by the Netherlands
military forces to Afghan authorities while such persons are in
custody.”
Both documents, as well as that of Denmark, have
been promoted by human rights advocates for ensuring the
state that transfers detainees has the ability to monitor these
individuals and keep the detaining power accountable for
their status.
“The fact of the matter is that this risk of prosecution
doesn’t need to arise because a proper detainee transfer
agreement guards against the risk and doesn’t [affect]
operational capabilities in any way,” says Byers. “[This] is
why the British, the Dutch and the Danish have been able to
conclude such agreements and still be active in Afghanistan.”
If Canada were even more ambitious, Neve says the
government could look to create its own detention capacity
in Afghanistan to ensure prisoners are treated appropriately.
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Such an initiative could be done in cooperation with NATO
allies who are also handling detainees.
“We’re not suggesting that it’s something that should
be done in complete isolation from the Afghan government
itself,” Neve says. “Quite the contrary, it’s something that
should be done in close collaboration with the Afghan
government – set up jointly, run jointly, [and] monitored
jointly in a way that then becomes a tremendous opportunity
for sorely needed training and capacity building within the
Afghan justice system.”
The Correctional Service of Canada (CSC) could
spearhead such an endeavour, he adds. According to a CSC
spokesperson, there are currently three prison advisors
working in Afghanistan – one in Kabul and two in Kandahar.
However, she said she was unsure if the government planned
to boost this effort.
The question of what the Conservatives plan to do with
the detainee issue is yet to be determined. However, the
inability of officials to find the prisoners allegedly abused by
Canadian soldiers certainly raises the notion that detainees
are being sent into an abyss.
Inevitably, the treatment Canada offers all Afghans will
ultimately come back to how our country is perceived in
Afghanistan – for good or for bad. !
The International Community for the Relief of Starvation
and Suffering is supported by Canadian veterans.

You too can help to make a difference!
Sending a small cheque to:

ICROSS CANADA, P.O. Box 3,
Saanichton, BC, V8M 2C3, Canada

Check our sites at www.icross.ca
or http://icross-canada.com
Thank you for caring and bless you for sharing with the poor
in the global villages of our battered wee planet!
A bona fide Canadian NGO, we issue Revenue Canada
Income Tax receipts.

